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Comptroller Gensrnl
of the United Sintes

Waskingon, D.C. 30648

Decision

Matter of: Sea Containera America, Inc.
rile: B-243228
Date: July 11, 1991

KIchard X. Lidinsky, Jr., BEsq., fotr Che protester.

James J, Janosek, Esq., Alan W, Mendelsohn, Esq., and

Richard S. Haynes, Esq., Department of the Navy, for the
agency.

M. Penny Ahearn, Esq., and John M, Mslody, Esq., Oftice of the
gen:rzl Counsel, GAO, participated in the preparation of the
ecision.
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1, Protest that relaxation of specifications by nmnndment
issued after receipt of initial proposals evidences: agency
bias' against protester and in favor of awardee is dismissed;
there is nothing inherently bilased or otherwise improper in
agency’s relaxing specifications. to increase competition, and
record shows relaxation benefited three offerors. General
Accounting Office generally will not entertain argument that
agency should have used more restrictiva specifications.

2, Protest alleqing entitlement to e;aluation preference
under Buy American Act is dismissed for lack of interest where
firm’s offer properly was determined technically unacceptable
due to qualification of option offer; even if the protes. on
this basis were sustained, protester would not be eligible for
awvard,

DYTTIYSW

Sea Containera America, Inc proteats the award of a contract
to Finsam Intarnational under request for proposals (RFP)

No. NQOO33- 91-R-3098, issued by the Department of the Navy,
Military Sealift{Command (MSC), for refrigerated cargo
containers in aupport of Operation Desert Storm, Sea
Containers primarily argues that MSC conducted the procurement
in a biased manner, as svidenced by procurement actions which
purportedly favored Finsam,

We dismiss the protest.



The RFP provid-d for auard‘ct a fixed-price contract for

100 containers, with an:option for an additional 300, Among
the numerous solicitation reguirements, the first 100 con-
tlin.tl were pernittod to .be either new or like-new, but only
new wontainora were acceptable for the option quantities,
Dslivary was required within 1'day of award for the first lot
of 36 containers and within 8 days of award for the sacond

lot of the remaining 64 contuin-r-. For the option quan-
tities, which weze to be ordered in lots of 10, delivery was
required within 7 days of option exercise., The cost avalua-
tion included a preferance for new containers and inclusion of
the estimated transportation cost to the govornnent from place
of relivaery to the Persian Gulf. Aw2rd was to be made to the
responsible, technically acceptable offeror whose proposal was
considexed in the best interest of the government.

MSC raccivad 12 initial propo.ala, incltding those from Sea
COntaimcr-*hnd Finsam, by the February 19, 1991, closing date.
The prvtolter'l proposal included the qualificatinn that the
oPtion~a|0unts + + « are being quoted lubjcct to progress on
anoth-r‘la:ga Department of Defense .tender."' On the same
date,éthc‘ggoncy issued amendment No. 0002,‘tlvil1nq five of
the container specifications. The amendment was the result of
a t-chniaal evaluation of the specifications made to reassess
the agency's minimun needs, following receipt of comments,
-uggcstionl. ‘and exceptions from several offercra. In
addition,'ithe amendment advised offerors that for technical
acceptabillity "all gqualifications and contingencies must be
removed from offerl, including those placed on options and
availab;lity.

aubnittod bnlt and fina; ottarl (BAFO)#by the robruaty 20
closing - date. Jn\itl BAFO, Sea’ COHtaincrl continued“to
condition thi option portion?of its proposal; the £irm
explained" that it no:lnlly kept only 100 ‘new containers in
stock and propoucd that, in the ‘avent: ‘that any of the cptiuvns
woro*.xorcilcd, it bc permitted to £urnilh used containuors
until»1cw oncu H.rl‘IVIil!bl., 'unless the government was
willing ‘to prqvidc rulaxnd delivery terms to which Sea
Containers could agrlc. .AS._ & result of this qunlitication,
the contractinq officer doto:linnd that Sea Containers's
seacond-low Baro (priced at$9,515,000, evaluated at
'$10,278,524) wis tcchnically unaccnptablo. Finsam was
evaluat.d as the low, technically acceptable offaror (offer of
$9,191,550, evaluated at $10,443,058), and award was made to
the tirn on February 21. On the same date, Sea Containers
filed an agency-level protest challenging the award. That
protest was denied on February 28 and the firm filed this
protest with our Office on March 8.
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Sea Containers primarily argues that MSC was biased against it
and in- favor of Finsam, that is, that MSC steered the award to
Finsam. .The primary indicia of this purported bias, accordiug
to Sea COntninnrs, are the amendment of the technical
specifications after receipt of initial pruposals; MSC's
inquiry to Sea Containers, prior to receipt of initial
proposals, as to whether the firm knew of other potential
offerors for the requirement; and the alleged relaxation of
the delivery schedula upon award.l/

The curpose of our bid protest function, consistent with the
Competition in Contracting Act of 1984, 10 U.S.C. § 2301
(1988), is to ensure that full and open competition is
obtained to the maximum extent practicable; accordAngly. we
will not coneidaer a protest challenging otherwise proper
agcncy'actionn -taken to increase competition. See Waste
Management of Greater Washington, B~ 237928,,DQCT-T5, 1969,
89-2 CPD ¥ 559.. Agencies nhave the discretion to amend
specifications to reflect their determination of how best to
accoamodate their minimum needs, and are entitled to use’
relaxed specitications they reasonably conclude will satisfy
these nesds, in order to obtain competition. 'Canaveral

Maritime, Inc., €9 Comp. Gen. 604 (1990), 90-2 CPD ¥ 41; -The
record shows that this is precisely what happened here,

Contrary to Sea Containers's contention that each of the five
specification changes is suspect because they wers made after
receipt of initial offers, the record indicates that the only
anended specification that benafited Finsam was the relaxation
of the container power cabling length from 25 to 18 meters;
Finsam initially offered cables of 18 meters rather than the
required 25 meters.2/ The change in cabling length was made

1/ As a pralininnry uatt.r, the Navy arguss thlt Sea Con-
tainers lacks the nocollary direct and suostantial interest

to qualify as an "interc Tted ‘party" eligible to bring this
basis of protest under our Bid Protest Regulations, 4 C.F.R.

§ 21.0(a) (1991), because the firm was.determined ineligible
for award. &Sea Containers clearly is an interested party to
protest alleged defects in the competition itself, since if we
sustained this protest, the appropriate remedy could involve a
resolicitation in which the protester would be afforded a
further opportunity to compets. ee East West Rasearch, Inhc.
B-243224, Mar. 19, 1991, 91=-1 CPD 3

The protester complains ‘that without all rulovant docunents
t is unable to verify which specification changes were of
benefit to Finsam. We find no merit to this complaint.
Copies of Finsam's origyinal and BAFO were included in the
agency report on the protest. Thesse documents, which contain
{(continued...)
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after the contracting officer determined, based on the advice
of the agency’s technical -evaluator, that the shorter length
would. satisfy. tha government’s minimum needs., This being the
casa, the change : ‘'was deemed : apprOpriate as a means of
increasing competition, Contrary to the protester’s asser-
tion, this change'did not benafit Finsam alone; two other
offerors also initially offered the shorter length cabling,
Thus, this specification change clearly was aimed at increas-
ing competiiion, Aa the solicitation changes, the protester
cites as proof of bias in fact were permissible under the
above -standard, they do not constitute a valid basis for
challenging the agency’s actions as biased, See Waste
Management of Greater Washington, B-237928, gupra. (We note
that one- ofgihe other changes to the container requirements, a
deletiorn of the requirement for heat load calculations for a
performance teat, was made at the request of Sea CQntainers.)

Sea’ CQntainers contends éhat the specification changes were
unreasonable,;and ‘therefore improper,. bacause they 'aliowed
offers of" containers ‘of lesser quality than is required under
MSC’s master: specification for refrigerated cargo containers,
Again,‘:as stated above, we will not consider arguments K -
challenging the relaxation of specifications to enhance
competition under the circumstancaes here, See Petchem Ing.,
B-228093, Sept. B8, 1987, 87-2 CPD 1 228 (General Accounting
Office’s role in reviewing bid protests is to ensure that
statutoryrequirements for full and open competition are met,
not to protest any interest a protester may have in more
restrictive specifications).

The fact that MSC sought information” from Sea Containers as to
possible sourcec for the agency’s requirement after issuance
of the solicitation and prior to recoipt of initial proposals
also does not evidence bias or any other impropriety in the
procurement., There is nothing improper in an agency’s seeking
iriformation as to additional potential competitors prior to
the receipt of proposals. MSC’s request is evidence only that
the agency was fulfilling its duty to maximize competition.

Regarding the delivery schedule, Sea Containers is correct
that the contract as originally executed required delivery of
the first lot of containers within 7 days of award, rather
than 1 day as the solicitation required, and required delivery
of the second lot within 15 days of award, rather than & days,
as also was required. The agency explains, however, that
these delivery dates resulted from & clerical error, not an

2/(...continued)

the specifications of Finsam’s offered product, were
sufficient for the protester to develop its argument in this
area.
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intent to relax the delivery schedule. Thiez discrepancy was
corrected 1 day after the award; the agency issued a modifica-
tion to the contract on February 22, as well as a corrected
notice of award, containing the same delivaery terms as those
specified in the RFP., We alsoc note that the ‘award was based
on Finsam's offer, which was compliant with the RFP's delivery
schedule, and that the record confirms (through Finsam
menoranda and nepartment of Defense Form 250, "Material
Inspection and Receiving Report") that delivery of the two
lots of containers was made and acnspted within the RFP's
required delivery schedule. As the delivery schedule was unot
relaxed for Finsam, this argument too evidences no blas or
improper action by MSC.

In sum, Sea Containers's purportied evidence of bias consists
solely of the firm's speculation that otherwise proper actions
by MSC must have been undertaken because of improper oOr
suspect motives. When a protester contends that contracting
officials were motivated by bias or bad faith, it must submit
convincing ‘proof that tha agency directed its actions ‘with the
specific and malicicus intent to hurt the protester.

Infection Control & Prevention Analysts, Inc., B-~-238964,

July 3, 1 ¢ 90-2 CPD ea Contalners's speculation ‘does
not constitute such proof, and we find nothing in the record
that shows bias on MSC's part. See Canaveral Maritise, Inc.,

69 Conp. Gen. 604, supra,

Finally, Sea Containers’ allugu- that its offer was entitled
to an evaluation prefcr.nco under the Buy American Act,

41 U.8.C. § 10a et 'seg. (1988), and the Memorandum of
Understanding between the United States und the United
Kingdom, see Department of Defense Federal Acquisition
Regulation Supplement § 225.7400 et seg. According to the
protester, an svaluation with this preference would hava
resulted in its offer being svaluated low.

The protester is not an interasted party to protcnt thil
aspect of the evaluation of ity proposal. 'A protsster lacks
sufficient economic interest in a procurement to chalienge the
award where it would not be in line for the award even if its
protest ware sustained. Ses InterAnerica Research Assocs.
Inc., B=-237305.2, Feb. 20, 19
sustained Sea Containers's protost 0f the Buy Ancrican Act
svaluation of its proposal, the firm would not be eligible for
award since its offer was found unacceptable due to its

wa
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qualirication of the option requirement.3/ Thus, the
protester lacks the economic intarcst necessary to qualify as
an interested party for purposes of this allegation,

The protest is dismissed,

N

ohn M. Melcdy
Assistant General Counsel

3/ Thc proteséﬁr has providad no tim.ly argument that would
warrant disturbing MSC's concluaicn inithis regard and, in any
case, the agency’s ‘conclusion is" t':t:u:::ac:'.t.,= Specifically, the
dolivory ‘schedule:and new container requirement for option
quantities, qualified by the protaster'a Offer, are material
terms of the solicitation. A proposal that fails to satisfy
material solicitation terms is uiscceptable’ ‘and may ‘not form
the baris for an award. Marisco, 1td,, B-235773, June 26,
1989, 89-2 CPD § 8. Sea Contalners complains that the
aguacy’s explanation of the firm’s unacceptability came after
award was made. The agency’s post-award notification (i.e.
4 days after award) is irrelevant to the determination f he
acceptability of the firm's propeosal.
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